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IN THE COURT OF JUDICIALMAGISTRATE FIRST CLASS, TEZPUR, 

SONITPUR 

 

CR CASE NO: 267/2011 

U/S 138 N.I. ACT 

 

 

SHRI MANOJ SANKHOLA  

 

VERSUS 

 

SHRI PANKAJ DEKA...................ACCUSED 

 

 

PRESENT : BIJAYA KHAKHLARY ,JUDICIAL MAGISTRATE FIRST 

CLASS , TEZPUR, SONITPUR 

 

ADVOCATE FOR THE COMPLAINANT: MR. P. S. SETHI, SMTI P. 

TAMULI 

ADVOCATE FOR THE ACCUSED: MR. K. SARMAH 

 

EVIDENCE RECORDED ON: 03.08.2011, 05.08.2014  

ARGUMENT HEARD ON: 21.10.2014, 03.11.2014  

JUDGMENT DELIVERED ON: 27.11.2014 

 

JUDGMENT 

 

1. This is a  case   instituted   under section 138 of     the     Negotiable 

Instruments Act, 1881   alleging that the  accused,   Shri Pankaj Deka had 

issued a    cheque     in  favour  of the  complainant  which   was 

dishonoured due to insufficient funds in the account   of the accused. 

2. The brief facts giving rise to the institution of this complaint case is that 

the complainant is a businessman by profession and resides at Lokhra, 

P.S.- Rangapara, Dist-Sonitpur and the accused approached the 

complainant for a loan of Rs. 7,55,000/- (Rupees Seven Lakhs Fifty Five 

Thousand) only for the urgent necessity of money for utilyzing in his brick 

Klin Industry at Dighali gaon, Balipara and as the accused had a friendly 

relation with the complainant , the complainant paid a sum of Rs.7,55,000/- 

(Rupees Seven Lakhs Fifty Five Thousand) only on 04.03.2011 and the 
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accused person on 15.04.2011 executed a document in favour of the 

complainant acknowledging receipt of the said loan amount and also 

undertaking to repay the said loan amount to the complainant in four 

instalments and thereby issued four numbers of post dated cheques to the 

complainant of his Account No.20050618315, vide Cheque Nos.556239 

dated 04.05.2011 for Rs.1,55,000/- ; Cheque No.556238 dated 27.06.2011 

for Rs.2,00,000/- ; Cheque No.556237 dated 23.05.2011 for Rs.2,00,000/- 

and also Cheque No.556236 dated 20.04.2011 for Rs.2,00,000/- only all 

drawn on the State Bank of India, Balipara Branch on account of the 

liabilities owned by the accused to the complainant within the second week 

of July, 2011. That out of the said four cheques, the complainant deposited   

Cheque No.556236 dated 20.04.2011 for Rs.2,00,000/- on 09.06.2011 for 

encashment in the State Bank of India, Balipara Branch which was 

dishonoured vide Memo dated 09.06.2011 due to insufficient fund .   

3. The complainant thereafter issued legal notice dated 30.06.2011 to the 

the accused person by registered post with A/D which was duly served on 

the accused person on 04.07.2011. But the accused neither paid the 

amount of the said dishonoured cheque nor he replied to the said legal 

notice of the complainant ;  as such the complainant lodged this complaint 

under section 138 of the Negotiable Instruments Act,1881. 

4. The accused was called upon to enter trial and upon his appearance the 

particulars of offence under section 138 of the Negotiable Instruments 

Act,1881 was explained to him to which he pleaded not guilty and claimed 

to be tried. 

5. The complainant examined two witnesses in support of his case; the 

accused examined none in his defence. 

6. The defence case is of total denial. The defence had admitted that the 

cheque belonged to the accused and also admitted the signature over the 

cheque, but stated that the accused did not take any loan from the 

complainant, the complainant himself approached the accused to invest 

Rs.4,36,000/-( Rupees Four Lakhs Thirty Six Thousand)only in his brick 

Klin Industry. But due to rain since October, 2010 to 14th January, 2011, the  

bricks melted away and in fear of suffering loss the complainant brought 

some people with him and forced the accused to issue eight cheques of 

Rs.2,00,000/- (Two Lakhs) only, each and accordingly he had to issue the 

cheques. The accused stated that he had repaid Rs.1,92,000/- (Rupees 

One Lakh Ninety Two Thousand)only to the complainant. 

7. I have heard the learned counsels for both the parties. 
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8. Upon hearing and on perusal of record I have framed the following points 

for determination in order to arrive at a definite finding as regards the 

dispute in this case- 

(1) Whether the accused issued the cheque for the discharge of any legally 

enforceable debt or liability? 

(2) Whether the cheque was dishonoured for insufficient funds in the 

account of the accused? 

(3) Whether the accused received the demand notice issued by the 

complainant regarding the dishonour of the cheque? 

(4) Whether the accused has committed the offence under section 138 of 

the Negotiable Instruments Act,1881? 

DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

POINT FOR DETERMINATION NO.1: Whether the accused issued the 

cheque for the discharge of any legally enforceable debt or liability? 

 9. The complainant had contended that the accused owed Rs.7,55,000/- 

as payable for the loan amount  taken from the complainant and for 

discharge in part of the aforesaid debt the accused gave him the cheque in 

question. 

10. PW1, Shri Manoj Shonkhola  who is the complainant has deposed that 

the accused issued the cheque in question as part payment towards the 

loan amount which was taken by him on 04.03.2011 from PW1. PW1 has 

stated that the accused approached the him for a loan of Rs. 7,55,000/- 

(Rupees Seven Lakhs Fifty Five Thousand) only for the urgent necessity of 

money for utilyzing in his brick Klin Industry at Dighali gaon, Balipara and 

as the accused had a friendly relation with the complainant , the 

complainant paid a sum of Rs.7,55,000/- (Rupees Seven Lakhs Fifty Five 

Thousand) only on 04.03.2011 and the accused person on 15.04.2011 

executed a document in favour of the complainant acknowledging receipt of 

the said loan amount and also undertaking to repay the said loan amount to 

the complainant in four instalments and thereby issued four numbers of 

post dated cheques to the complainant of his Account No.20050618315, 

vide Cheque Nos.556239 dated 04.05.2011 for Rs.1,55,000/- ; Cheque 

No.556238 dated 27.06.2011 for Rs.2,00,000/- ; Cheque No.556237 dated 

23.05.2011 for Rs.2,00,000/- and also Cheque No.556236 dated 

20.04.2011 for Rs.2,00,000/- only all drawn on the State Bank of India, 

Balipara Branch on account of the liabilities owned by the accused to the 

complainant within the second week of July, 2011. Exhibit-2 is the said loan 

agreement exhibit-2(1),2(2) and 2(3) are the signatures of the accused 

person and exhibit-2(4),2(5) and 2(6) are the signatures of PW1. That out 
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of the said four cheques, the complainant deposited Cheque No.556236 

dated 20.04.2011 for Rs.2,00,000/- on 09.06.2011 for encashment in the 

State Bank of India, Balipara Branch which was dishonoured vide Memo 

dated 09.06.2011 due to insufficient fund. Exhibit-3 is the said cheque and 

exhibit-4 is the said cheque returning memo.  

11. In cross examination PW1 stated that the accused took the loan 

assuring him to return the same after one or two months. But the accused 

issued him the said cheque in question stating that he could not repay the 

loan amount. PW1 denied the suggestion that he did not give any money to 

the accused. He denied the suggestion that he advanced the money to the 

accused in lieu of interest. PW1 denied the suggestion that he gave the 

said amount as an investment in the brick Klin Industry of the accused and 

hence not entitled to get the money back. He denied the suggestion that he 

did not give Rs. 7,55,000/- to the accused and has added interest to the 

said amount. 

12. The accused has admitted that he issued the cheque in question, but 

contended that PW1 invested Rs.4,36,000/- in his brick Klin Industry and 

due to rain as the bricks melted, in fear of suffering loss PW1 forced him to 

issue the said cheque. 

 13. The accused has admitted that he received Rs.4,36,000/-  from the 

complainant and has also admitted that the cheque in question belonged to 

him and that the signature appearing on the cheque is also his signature; 

as such the burden lies upon the accused to show that the cheque in 

question was not issued by him for the discharge of any legally enforceable 

debt or liability. 

14. The learned defence counsel argued that, that the complainant gave a 

loan of Rs.7,55,000/- to the accused as alleged without charging any 

interest, the complainant has also not proved that there had been any 

commercial or business transactions between himself and the accused and 

the complainant has also not examined any witness to show that he is a 

man of means and in fact advanced a huge amount to the accused as a 

loan, make the prosecution version unreliable and the prosecution failed to 

establish its own case. He further argued that an accused need not enter 

into witness box and examine other witnesses in support of his defence, the 

standard of proof in discharging the burden in terms of section 139 of NI 

Act being of preponderance of a probability, the inference therefor can be 

drawn not only from the materials brought on record but also from the 

reference to the circumstances upon which the accused relies upon and 

that the burden of proof on accused is not as high as that of the 
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prosecution. For this the defence counsel relied upon the case of K. 

Prakashan v. P. K. Surenderan, 2009(74) AIC 199 (SC). 

15.The plea of the defence is that the complainant has not adduced any 

evidence to prove that the complainant had capacity to advance loan of 

Rs.7,55,000/-. But the accused himself has admitted that he received 

Rs.4,36,000/- from the complainant which shows that the complainant is 

not a man of having no sufficient means to give loan to others. So the 

burden was on the accused  to prove that though the complainant had 

capacity to give loan of Rs.4,36,000/- but he had no capacity to advance 

loan of Rs.7,55,000/-.  

16. The complainant has contended that the accused approached him at his 

residence and requested him to lend him a sum of Rs.7,55,000/- as loan for 

the urgent necessity of money by the accused person for utilizing the said 

amount in his brick klin Industry at Dighali gaon, Balipara and upon repeated 

requests of the accused person and being well known to him and also 

having a friendly terms since long with him, he had paid him a sum of 

Rs.7,55,000/- on 04.03.2011 as loan on good faith. The accused stated in 

his examination u/s 313 Cr.P.C. that due to rain since October, 2010 to 14th 

January, 2011, the  bricks melted away, which shows that the accused was 

in urgent need of money at that time . The defence plea is that the accused 

did not take any loan from the complainant, the complainant himself 

approached the accused to invest Rs.4,36,000/-( Rupees Four Lakhs Thirty 

Six Thousand)only in his brick Klin Industry. Which is quite inconsistent as 

the accused himself has stated that due to rain since October, 2010 to 14th 

January, 2011, the  bricks melted down which shows that his brick Klin 

Industry was not doing well at that time and in such a time the complainant 

himself would approach the accused to invest in his industry is not 

believable. The defence has not cross examined PW1 about the execution 

or genuineness of exhibit-2. Exhibit-2 bears signatures of complainant and 

accused and two other witnesses. Exhibit-2 clearly mentions that it was 

executed on 15th April, 2011 at Balipara between the accused and the 

complainant and in which the accused had stated that he took Rs.7,55,000/- 

from the complainant  on 04.03.2011 and for this the accused issued four 

numbers of post dated cheques to the complainant vide Cheque Nos.556239 

dated 04.05.2011 for Rs.1,55,000/- ; Cheque No.556238 dated 27.06.2011 

for Rs.2,00,000/- ; Cheque No.556237 dated 23.05.2011 for Rs.2,00,000/- 

and also Cheque No.556236 dated 20.04.2011 for Rs.2,00,000/- i.e, a total 

of Rs.7,55,000/-. It is also undertaken in the said exhibit that if the accused 

failed to repay the loan amount within the second week of the month of July, 
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2011 the accused would give a piece of land  belonging to him to the 

complainant whose schedule is as :- situated at Dist-Sonitpur, Mouza-

Balipara, village- Dighali Balijan, Dag No.-nil, Patta No.- nil, a total of 5 

bighas of land , to the east of the land- Sambhu Mandal, to the south of the 

land- Dulal Sarkar, to the east of the land Mohini Saikia and to the west of 

the land- Dipen Deka. Exhibit-2 is not disputed by the defence and there is 

nothing on record to disbelieve the said exhibit. However the defence has 

taken the plea that in fear of suffering loss the complainant  brought some 

people with him and forced the accused to issue eight cheques of 

Rs.2,00,000/- (Two Lakhs) only, each and accordingly he had to issue the 

cheques. As per the contention of the accused, as the complainant forced 

him, he had to issue eight cheques of Rs.2,00,000/-each i.e, a total of 

Rs.16,00,000/- which is much more higher than the liability of the accused 

towards the complainant, Rs.4,36,00/- as per statement of the accused  and 

Rs.7,55,000/- as claimed by the complainant. Even after issuing cheques of 

such an exorbitant amount the accused remained silent and did not go to the 

police to inform about the matter  raises doubt as no reasonale person would 

remain silent without going to police if someone forces him to issue cheques 

of such an unreasonably high amount. Hence the contention of the accused 

that the complainant forced him to issue eight cheques of Rs.2,00,000/- each 

is not believable. 

17. Exhibit-2 clearly shows that the accused received Rs.7,55,000/- from 

the complainant and the said amount was not invested in the brick industry 

of the accused as the accused undertook to return the loan amount within 

the second week of July, 2011 and the accused issued four post dated 

cheques including the alleged cheque, exhibit-3 to repay the said loan. 

   18.The accused has stated that he has already repaid Rs.1,92,000/- to the 

   complainant . But in support of this fact  he has not adduced any evidence.  

 

19. The learned counsel on behalf of the complainant argued that the 

accused   failed to give  reply to the legal notice and this is one of the 

strong circumstances to draw an inference that accused borrowed the 

amount from the complainant and the alleged cheque was issued towards 

part payment of legally enforceable debt and in support of this he relied 

upon the case of Gorantla Venkataswara Rao v. Kolla Veera Raghava Rao 

and Anr. 2006 Cri.L.J.1( Andhra Pradesh High Court). 

20. It is an established Law that the rebuttal does not have to be 

conclusively established but such evidence must be adduced before the 
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court in support of defence that the court must either believe the defence to 

exist or consider its existence to be reasonably probable . 

21. In the present case the accused did not give reply to the legal notice . 

The defence has not denied execution of exhibit-2 and has also admitted 

that exhibit-3 was issued by the accused and no evidence produced by 

accused to probabilise defence version that the complainant himself 

invested the said amount in the brick Industry of the accused and 

afterwards the complainant forced the accused to issue the cheque in 

question. There is nothing on record to disbelieve the prosecution version 

and the accused failed to point out such circumstances leading to  a 

conclusion probabilising the defence version or to raise doubt in 

prosecution version and thus  the accused failed to discharge his burden.  

 

22. The fact that the cheque bears the signature of the accused and the 

fact that the cheque bears the name of the payee shows that the cheque 

was issued by the accused in favour of the complainant. 

 

23. In view of the above discussion it is held that the accused had issued 

the cheque in question for the discharge of his existing liability . 

24. DECISION: The cheque was issued for the discharge of a legally 

enforceable debt. 

POINT FOR DETERMINATION NO.2: Whether the cheque was 

dishonoured for insufficient funds in the account of the accused? 

25. The PW1 has deposed that the said cheque was presented to the 

complainant’s bank for encashment, but the same was dishonoured 

because of insufficient funds in the account of the accused. The 

complainant has produced the cheque return memo and the same is 

marked as exhibit-4 which shows that the said cheque was dishonoured for 

insufficient funds on 09.06.2011 

26. The complainant examined Sri Alok Sen Gupta (PW2) Branch Manager 

,SBI, Balipara Branch, who stated that the  accused is their bank customer, 

Ext.3 is a cheque of their Bank in the name of the accused as per record , 

Ext.4 is the return memo issued by their Bank .Ext.3 was returned due to 

insufficient fund.Exhibit-8 is the cheque return ledger entry and exhibit-9 is 

the statement of account of the accused.The defence declined to cross 

examine PW2. 

 

27. There is nothing on record to doubt or disbelieve the Exhibit- 4 as such 

it is held that the said cheque was dishonoured for insufficient funds. 
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28. In addition to the above section 146 of the Negotiable Instruments 

Act,1881 provides that the court shall presume the factum of dishonour of 

cheque on the presentation of the cheque return memo. In the instant case 

at hand the complainant had produced the cheque return memo; hence it is 

held that the said cheque was dishonoured due to insufficient funds in the 

account of the accused. 

29. DECISION: The cheque was dishonoured for insufficient funds in the 

account of the accused. 

POINT FOR DETERMINATION NO.3: Whether the accused 

received the demand notice issued by the complainant regarding the 

dishonour of the cheque? 

30. The PW1 has deposed that he had issued the demand notice dated 

30.06.2011 in respect of the dishonour of the said cheque through his 

advocate by registered post with A/D. The complainant has produced the 

said notice and the same is marked as exhibit-5.  

31. The complainant has produced the postal receipt by which the said 

notice was sent and the same is marked as exhibit 6 and exhibit-7 is the 

A/D card. The accused has denied the receipt of any demand notice. 

32. In this regard the learned counsel for the complainant contended that 

as the demand notice  was issued through registered post  as per section 

27 of the General Clauses Act it shall be deemed to be served . 

 33. The perusal of the exhibit-6 shows that the same is prepaid and 

addressed to the accused. Section 27 of General Clauses Act states that 

the service of a notice shall be deemed to be effected by properly 

addressing, pre-paying and posting by registered post , unless the contrary 

is proved , to have been effected at the time at which the letter would be 

delivered in the ordinary course of post . 

34. In the present case the perusal of the address mentioned in the 

demand notice shows that the address of the accused is correctly 

mentioned in the said notice and it is similarly mentioned in the exhibit-7 as 

well as this complaint petition. The perusal of the complaint petition shows 

that the address of the accused is similarly mentioned in the complaint 

petition as well as the demand notice. The accused had received the 

summons in the same address mentioned in the complaint petition and had 

appeared to face trial, as such it is held that the accused received the 

demand notice. 

35. The most important thing is exhibit-7, the A/D card bears the signature 

of the accused and the accused has not disputed his signature on it. The 

signature of accused on exhibit-7 clearly shows that exhibit-5 the demand 
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notice was duly served upon the accused. Moreover the address of the 

accused is within Assam so, I deem it to be served within fifteen days from 

the date of issuance of the demand notice through registered post . 

36. DECISION: The demand notice was duly served upon the accused. 

POINT FOR DETERMINATION NO.4: Whether the accused has 

committed the offence under section 138 of the Negotiable Instruments 

Act,1881? 

37. The offence under section 138 is complete on the satisfaction of certain 

conditions which are that the cheque has to be issued on the account 

maintained by the accused, that the cheque has to be issued for the 

discharge of a debt or liability, that the said cheque has to be deposited 

within six months of its issuance or within its validity and that the notice 

regarding the dishonour of the cheque for insufficient funds ought to be 

given within 30 days of the receipt of information regarding the dishonour. 

38. In the instant case at hand it is already held that the cheque was issued 

by the accused in the account maintained by him and that the said cheque 

was dishonoured due to insufficient funds. The cheque in the instant case 

is dated 20.04.2011 and it was presented within six months for 

encashment. The cheque was dishonoured on 09.06.2011 as is revealed 

from the cheque return memo; and the demand notice was issued by the 

complainant on 30.06.2011, which is within 30 days from the receipt of 

information of dishonour. The A/D card reveals that the said demand notice 

was received by the accused on 04.07.2011. 

39. The complainant had instituted this complaint on 17.08.2011 which is 

within 30 days after the lapse of 15 days from the date of receipt of demand 

notice; hence the complaint is lodged within the period of limitation. 

40. In view of the above discussion it is held that all the ingredients of the 

offence under section 138 of the Negotiable Instruments Act,1881 are 

satisfied in the instant case and further the complainant has satisfied all the 

requisites for the institution of the complaint;  hence it is held that the 

accused has committed the offence under section 138 of the Negotiable 

Instruments Act,1881. 

41. DECISION: The accused has committed the offence under section 138 

of the Negotiable Instruments Act,1881. 

 

42. In view of the discussions made above and the decisions reached in the 

foregoing points for determinations it is held that the accused has 

committed offence under section 138 of the Negotiable Instruments 
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Act,1881 and as such the accused is convicted under section 138 of the 

Negotiable Instruments Act,1881. 

43. I have heard the parties. I am not inclined to extend the benefit of the 

provisions of the Probation of Offenders Act,1958, because the offence 

committed is in the nature of an economic offence which hampers in 

economic development of the nation. 

44. Considering the nature of the offence and the other attending facts and 

circumstances of this case, the accused is convicted of the offence under 

section 138 of the Negotiable Instruments Act,1881 and he is sentenced to 

undergo simple imprisonment for six (6) months and further to pay 

compensation of Rs.2,50,000/- (Rupees Two Lakhs Fifty Thousand)only to 

the complainant as the cheque amount is Rs.2,00,000 /-(Rupees Two 

Lakhs)only and about four years have elapsed from the date of issuance of 

cheque. It is further directed that the accused shall undergo simple 

imprisonment for another two months in default of the payment of 

compensation. 

 

 

45. Furnish a free copy of the judgment to the accused immediately. 

 

46. The case is disposed of on contest. 

 

 

Given under my hand and the seal of this court on this the 27th  day of 

November, 2014  at Tezpur. 

 

 

 

 

 

 

BJAYA KHAKHLARY 

JUDICIAL MAGISTRATE FIRST CLASS, 

TEZPUR 
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APPENDIX 

 

 

 

 

PROSECUTION EXHIBITS: 

1) EXHIBIT 1- COMPLAINT PETITION 

2) EXHIBIT 2- LOAN AGREEMENT 

3) EXHIBIT 3- CHEQUE BEARING NO.556236 DATED 20.04.2011 

4) EXHIBIT 4- CHEQUE RETURNING MEMO 

5) EXHIBIT 5- DEMAND NOTICE DATED 30.06.2011 

6) EXHIBIT 6- POSTAL RECEIPT 

7) EXHIBIT 7- A/D CARD DATED 04.07.2011 

8) EXHIBIT 8-CHEQUE RETURNING LEDGER ENTRY 

9) EXHIBIT 9-STATEMENT OF ACCOUNT 

 

DEFENCE EXHIBITS 

NIL 

 

PROSECUTION WITNESSES 

1) SHRI MANOJ SANKHOLA 

2) SHRI ALOK SEN GUPTA 

 

DEFENCE WITNESSES 

NIL 

 

 

 

 

 

 

BIJAYA KHAKHLARY 

JUDICIAL MAGISTRATE FIRST CLASS,    

TEZPUR 

 

 

 

 


